MINUTES OF MEETING OF

MDLA LAW IMPROVEMENT COMMITTEE

January 23, 2009
PRESENT:
Tom Marshall, Rich Thomas, Sandy Neren, Jessica Theisen and Deb Hatlestad.

I. SALES TAX ON LEGAL SERVICES.

The proposal of MSBA president Mike Ford, to allow sales tax on legal services, was discussed by the committee and was universally opposed.  The committee notes that a sales tax on legal services has a deleterious effect on all clients and constitutes the "tax on misery" commonly cited as opposition to such a proposal.  In addition, many legal services can be completed by firms outside of Minnesota and a tax on these fees will diminish services available for lawyers.  Specifically, with respect to defense lawyers, a 6½% fee on the services provided by fee counsel is a 6½% incentive for insurers to use in-house counsel to the exclusion of fee counsel.  The committee believes that the judiciary should be fully funded but this doesn't represent a method of equitably achieving that goal.  Sandy Neren informed us that the bar association will not be pursuing this change.  Other legislators, however, may very well pursue such a remedy and we need to be prepared to oppose.
II. UNIFORM ARBITRATION ACT.


Rich Thomas explained that Sue Holden, chairman of the MSBA Legislative Committee, has asked him, Paul Peterson, assembly member for the plaintiff's bar, and other members of the bar association's ADR section to work out a compromise so that the Uniform Arbitration Act can be supported by all parties.  Tom Marshall has agreed to review the materials with Rich Thomas and they will be providing a proposal.  Currently the uniform law would allow arbitrators to award punitive damages and assess attorney's fees to the prevailing party.  The committee strongly believes that any uniform arbitration law should not enhance or alter the substantive laws governing actions brought in district court.
III.  PLAINTIFF'S BAR LEGISLATIVE GOALS.

The Minnesota Association for Justice (formerly MTLA) has four legislative objectives:  first, increase pre- and post-judgment interest rates to 8% or 10%; second, alter the no-fault law by increasing benefits; third, make a technical change to Minnesota motor vehicle law (H.F. 127) that would extend the vicarious liability of a vehicle owner to a vehicle trailer owner (the MDLA does not oppose); and fourth, to change the law to allow for "human loss" in negligence cases similar to wrongful death cases where, due to a comatose state, the "survivors" would recover the loss of aid, comfort and society of the plaintiff.  The MDLA will oppose a change in interest rates on pre- and post-judgment interest, may or may not oppose changes in the no-fault law depending upon what is specifically being proposed, doesn't oppose the motor vehicle change to allow for vicarious liability for trailer owners, and will oppose the concept of "human loss" as an unnecessary extension of the common law.
IV.  SEX ABUSE STATUTE OF LIMITATIONS.

It's unclear whether Jeff Anderson and his groups will pursue a change in the sex abuse statute of limitations.  This would be met with great hostility by certain members of the legislature.  Essentially, Anderson is pursuing another "window" to allow for plaintiffs to bring claims that are currently time-barred.
IV.  COURT BUDGET/ELECTIONS (S.F. 70).


It's well known that the courts are significantly underfunded in this state.  The courts are seeking an additional $54 million.  Much of this is to meet the pay raises that have been mandated by the legislature but never funded.  As a result, as the mandated pay rates kick in, the courts have to lay off personnel to balance the budgets.  There is clearly tension between the governor's office, the legislature and the judiciary because the legislature is indicating to the Supreme Court that it should work out, with the governor, funding for the courts and not look to the legislature to "bail out" the situation.  Currently the courts are not looking to restore the funding that they have previously lost but want it clear that future funding to meet these pay raises will be provided by the legislature.
V.  PRIVATE ACTIONS IN THE PUBLIC ACTION LAWSUITS

(S.F. 140 / H.F. 84)


This bill allows citizens to bring claims on behalf of the public interest, similar to federal law, and then allow those citizens to retain 10 percent of the recovery.  A number of groups are in significant opposition.  These include MALA (Minnesota Association against Legal Abuse) and health care insurers and providers who believe they will be the targets of claims of Medicaid fraud for health benefits provided by the state.  The federal government has encouraged states to pass such laws.  These particular bills may be problematic in that there is essentially a "strict liability" standard – that is, if overpayment is approved – recovery is provided for automatically.  The Law Improvement Committee is potentially concerned that there isn't a more flexible legal standard underlying the new cause of action.  The bill has passed one committee but there will be a lot of attention given to it before it ultimately is sent to the floor of either the House or the Senate.
IV.  SEAT BELT PRIMARY OFFENSE (S.F. 42 / H.F. 108).


This would provide that the failure to use a seat belt is a primary offense.  The Commissioner of Transportation has placed this as a high priority to pass.  In the past it has run into opposition – mostly by state legislators – who don't want to give up the "independence" of choosing not to wear a seat belt.  The Law Improvement Committee is monitoring this but not taking a position.
V.  EMPLOYEE HARASSMENT.


This is an issue we've monitored in the past.  When state harassment legislation was renewed in the recent past, the legislators failed to provide, as a defense, that the employer "knew or should have known" of the potentially abusive employee for liability to attach.  It has long been the position of federal legislation that if the abusing employee is in a management position, the "knew or should have known" standard does not apply.  Among coworkers, however, it does.  When Minnesota attempted to make its law consistent with the federal legislation, it forgot to add the "knew or should have known" language for co-employee harassment cases.  Attempts to rectify this in the past have largely been unsuccessful.

VI.  I-35W BRIDGE COMPENSATION PROCESS (S.F. 94 / H.F. 100).


This legislation is largely dealing with the "privacy issues" for the three-member panel that is resolving these cases.  Currently the legislation is unclear as to what, if anything, these panel members must divulge underlying the resolution of these cases.  There is tension between the privacy of the claimants and the public's need to know.  Various sides are in the process of seeking a reasonable resolution.  The Law Improvement Committee is monitoring the bills.

VII.  MANDATORY ARBITRATION (H.F. 34).


This bill has little chance but it's of significance since it provides that if there is a mandatory arbitration act in an insurance policy, it isn't mandatory unless the insured agrees to the arbitration at the time of the dispute.  Basically, it allows for an insured to bring the claim to district court, rather than abide by the arbitration provision, if the insured so chooses.  Put simply, it vitiates arbitration clauses in policies if they are objected to by the insured.
VIII.  MALA PROACTIVE ISSUES.


As noted above, MALA is a group, essentially funded by the Insurance Federation, to prevent "lawsuit abuse."  They have a number of issues on which they want to be proactive and a number upon which they're going to seek defensive positions.  The proactive list includes bills to curtail class action litigation by allowing for an interlocutory appeal on class certification and requiring "actual harm" and "individual reliance" on any claimants.  In the past the Law Improvement Committee has opposed changes to class action litigation.  The second priority is to correct the Rule 68 offers of settlement.  We support changes in the current rule because the rule does not include "attorney's fees" when they are recoverable by the given cause of action and, in addition, is ambiguous as to what occurs when "both sides win" under the potentially conflicting standards of a "damages only" offer versus a "total obligation" offer.  The group would like to see the general tort statute of limitations be reduced from six to three or four years.  The group also would like to "fix" the borrowing statute because apparently this statute, which essentially imposes the statute of limitations on any claim brought in Minnesota that arose outside of the state of Minnesota based upon what the statute of limitations would have been at the original venue.  The MDLA has supported borrowing statutes in the past.  MALA also seeks a "legal consumer's bill of rights act" which requires "full fee disclosure," "gross income/expenditure disclosure," disclosure of a lack of legal malpractice insurance, and any disciplinary actions.  Current Minnesota law requires the disclosure of a failure to carry malpractice insurance.  The MDLA will likely oppose the "legal consumer's bill of rights" depending upon the specific language.  Finally, they are pursuing in favor of "jury patriotism" believing that jurors who are well employed don't have to spend time on jury service – a concept foreign to most litigators.

The "defensive issues" are going to be in the following areas:  they will oppose the state false claims act – noted above – pursuant to which citizens can bring claims to recover overpayments made by state agencies.  They favor a "loser pays" concept.  This is opposed by the MDLA because defendants will be paying plaintiffs' legal fees while plaintiffs will never have the resources to pay those of the defendants.  They seek to oppose any elimination of the state aggregate liability.  Currently there is legislation indicating that the aggregate liability limits under state law for claimants against the state should be eliminated.  The thinking here is that since these aggregate limits were removed for I-35W bridge victims, to be consistent, they should be removed for all litigants.  They oppose any expansion of the consumer fraud statutes.  They oppose any reduction of the threshold liability for joint and several liability.  The MDLA would support them in this.  They oppose any change in the pre-judgment interest rates.
IX  IMMUNITY FOR EMPLOYERS HIRING CONVICTED FELONS.


A proposal, not yet a bill, is being floated that would offer employers certain liability protections and immunities if they hire persons with felony convictions.  Included in this, however, is a concept that employers must hire said persons (essentially creating a quasi-"protected class") unless the employment is directly related to the offense.  Tom Marshall has reviewed the concept and, depending upon the language of the bill, generally doesn't favor it as it causes more problems for employers than it solves.
X.  REQUEST FOR VERDICT OR DECISIONS IN FEE-SHIFTING CASES.


Tom Marshall is collecting verdicts or decisions in cases where the "attorney's fees" collected by the claimant (in those cases where attorney's fees are collectible) dwarf the amount in controversy.  We would appreciate any MDLA members sending such information to Mr. Marshall.

REMINDER:  The legislation currently being tracked by the Minnesota Defense Lawyers Association's Law Improvement Committee is available on our tracking list that is posted on our internet site at www.mdla.org.


Please call Rich Thomas or Tom Marshall with any questions.







Respectfully submitted,

Dated:  January 23, 2009


Richard J. Thomas, Esq., Co-Chair
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