MINUTES OF MEETING OF

MDLA LAW IMPROVEMENT COMMITTEE

March 17, 2009
PRESENT:
Tom Marshall, Rich Thomas, Sandy Neren, Dale Thornsjo, Jake Hennen, Kay Tuveson, Andy Morrison, George Soule (by telephone), and Marlene Garvis.

I. SERVICE TAX ON LAWYERS.

Unfortunately, there is a significant chance that lawyers will be subject either to the state sales tax or, a variation thereof, a "service fee" similar to what has been imposed upon the medical professional over the last few years.  No tax bills have been introduced until very recently.  The Governor's position is that he wants to balance the budget without a tax increase.  The Democrats have been waiting.  The first big tax bill came last week introduced by Senator Ann Rest, a CPA, that proposes to get rid of the corporate income tax but significantly increases the sales tax base.  She believes her bill is "revenue neutral" that is designed to even out tax revenues.  Most experts agree that our current sales tax is too narrow.  It doesn't tax food, clothing, etc.  The Governor's tax commission had agreed with this, but the Governor is currently disagreeing with his commission.  Current estimates are that the state deficit is $6.4 billion.  Stimulus money will help this, but that's a one-time fix.  The Senate proposed a 7% across the board, including education, cut in state spending.  Even with those cuts, $2 billion of additional new revenue is required.  The Rest bill would impose the sales tax on lawyers, CPAs, clothing and would add a "fourth tier" income tax on persons making more than $250,000 per year.  The sales tax would be lowered.  Most people think the Rest bill is dead on arrival.  While her philosophy of making the sales tax more stable may be laudable, money in that philosophy is the goal with the current legislature.  May 18 is the deadline for getting all this work done, and the Democrats have an incentive to do this because history has shown that when the legislative session goes into special session the majority party suffers with a justifiable perception that they are unable to "get their work done."  Stay tuned.  The Bar Association is the active point group fighting the sales tax on legal fees.
II.  COURT BUDGET.


The Governor is asking for a 5% decrease and the Democrats are asking for a 7% increase for the courts.  Chief Justice Eric Magnuson is spending a considerable amount of time lobbying to preserve court funding at current levels.  He and the Governor have publicly disagreed on these issues.  The Governor is talking about more "efficiency" and Chief Justice Magnuson states that efficiency is no longer the issue and that further tax cuts will significantly impact, adversely, the courts' ability to do their jobs.  If there is a cut, we can anticipate further court fees.

III.  JUDICIAL ELECTION.


The Quie proposal, calling for a constitutional amendment to eliminate judicial elections, was defeated last year.  He and other like-minded proponents are pushing hard and, mysteriously, there is now less opposition.  The proposal has passed the Senate Judiciary Committee.  It will be in Government Operations Committee on March 18.  There will be a tougher row in the House.  There may not be enough votes in the House for this to pass.  The only groups that are actively opposing it are the Family Council (conservative Republicans) and Greg Wersal.  The district judges are not working against it this year although they are divided down the middle as to whether this proposal would help or hurt.
IV.  RECOVERY FOR BREACH OF INSURANCE CONTRACT (H.F. 417).


This is a strange bill and we are actively opposing it with the tireless help of Dale Thornsjo.  Basically the bill gives attorney's fees in every dispute pursuant to which coverage is established.  It is being pushed by St. Jude Medical, Cargill and 3M because they believe they've been mistreated by their various insurers in some of the catastrophic tort cases.  Representative Atkins is gleeful the Minnesota Chamber opposes it with reservations.  For some reason, the Chamber would agree to an increase of pre- and post-trial judgment rates in verdicts against commercial carriers.  There are obvious equal protection arguments there but, nevertheless, that's been the Chamber's approach.  The bill has passed out of the Commerce Committee and is on the House floor.  Thankfully, Senator Scheid, Chairman of the Commerce Committee in the Senate, despises the bill and may not hear it.  The thought is he will hear it so long as she can make certain it doesn't pass.  April 7 is the deadline for bills to be heard by policy committees.  We are optimistic that this bill will ultimately not pass.
V.  INTEREST RATE ON PRE- AND POST-JUDGMENT INTEREST.


This is H.F. 1611, the Trial Lawyers' bill.  It would increase Minnesota's pre- and post-judgment interest to 10%.  The argument is that Minnesota is low.  Most states, regrettably, have a higher interest rate and many have interest rates around 10%.  Wisconsin runs at 12%.  Interest rates should reflect the value of money as Minnesota's does.  The Minnesota interest rate has been as high as 7% in 1990.  It was 5% in 2007 but 4% in 2003, 2004, 2005 and 2006 and currently is 4%.  A compromise with the Trial Lawyers is that it will only apply to judgments over $50,000 because Legal Aid would find this change crippling.  We oppose this change because it simply isn't fair and turns verdicts into an investment source.  Because this bill was sent to the Senate Finance Committee, it doesn't have to get out of the committee by April 7.  There are no deadlines in the Finance Committee.  It will be introduced in the Senate in the next couple of days.  We are very concerned with this.

VI.  NO-FAULT BILL (S.F. 1310).


This bill makes significant changes to the no-fault law.  Nevertheless, it has not been heard in the House.  It would increase weekly lost income from $250 per week to $500 weekly.  It would increase funeral benefits from $2,000 to $5,000.  It would eliminate the "gap" for the recovery of medical bills in tort actions.  That is, if the actual medical bills paid were $20,000 but the bills, themselves were $80,000, the plaintiff could no longer recover the $60,000 "gap" that has been allowed by the courts.  We don't think these changes have much chance.

VII.  FALSE CLAIMS ACT (S.F. 82 / H.F. 8).


This bill mimics federal legislation and allows a party to act as a "private attorney general" for claims in which the state has been defrauded.  Ironically, this was originally a bill propounded by former Attorney General Mike Hatch.  It went nowhere.  The Trial Lawyers wrote the current Attorney General, Lori Swanson, and was surprised to receive back a response from the former Attorney General, Mike Hatch, blasting the current bill.  This is all politics in that Senator Simon led a charge against the AG's office over the unionization issue, the current AG doesn't want this bill to be used as an offensive weapon against its own office.  The medical community opposes because errors in billing could result in significant claims.  Fiscal notes will show that this will be very expensive.  We anticipate it has a very tough road before it will receive any type of passage.
VIII.  IME (H.F. 772).


This is an Atkins bill limiting IMEs so that a provider cannot do more than one every 30 days and limits the number he or she can do for a given carrier.  Similarly, H.F. 803/S.F. 394 would do the same for workers' comp.  The workers' comp bill is dead on arrival.  We don't anticipate that this bill will pass.  There is no Senate companion, currently, and Senator Scheid won't hear it in her committee.

IX.  REPEAL OF STATE AGGREGATE TORT CAP LIABILITY LIMITS 
(S.F. 93 / H.F. 103).


This is a bill in response to the 35W bridge collapse where the state aggregate limits were lifted.  The bill's author, Senator Latz, believes that the same logic should apply in all cases.  Language in the bill makes clear that the legislature is intentionally limiting it to state claims, rather than claims against municipalities or other political subdivisions, because the state can "afford" the liability while the other governmental units can't.  It passed one policy committee and is now in Finance.  The question really will be how much will this cost the state?  The MDLA takes no position.
X.  DEFINITION OF MOTOR VEHICLE (S.F. 251 / H.F. 127).


This is a technical bill to clarify that the owners of tractor-trailers will have liability similar to the owners of other vehicles.  There was an amendment of other legislation that brought that concept into doubt with respect to the trailer owners.  Original concern arose out of whether this would create one or two limits.  Mike McNee has proposed clarifying language that we believe solves the problem.  With that clarification, we don't oppose the change.

XI.  SICK LEAVE (H.F. 612).


This bill would give 40 hours of paid sick leave for all employees.  For employers of 10 or more employees, they would receive 72 hours of paid sick leave.  It would begin accruing immediately.  Employees would be able to carry over but not more than 72 hours.  It sailed through the Commerce Committee but might run into trouble with the Government Senate Business Committee.  We are watching out of interest.
XII.  MODIFICATION OF RULE 68 REGARDING CLAIMS ON ATTORNEY'S FEES (S.F. 1023 / H.F. 1410).


Tom Marshall drafted this bill.  It does two things:  an award of attorney's fees must take into consideration the amount in controversy and it allows attorney's fees to be considered, unlike the current Rule 68, in offers of settlement such that if an offer to settle the total award (including attorney's fees) is more favorable to the person offering than the person receiving it, the attorney's fees are reduced to the amount that would have been recovered at the time of the original offer.  This brings Rule 68 in line with federal law.  Currently it's not had a hearing and we're not optimistic that this is going to get traction.  The authors keep asking for more "examples" of bad situations and we haven't received a lot of such examples.  Please provide them if you have them.

XIII.  CLASS ACTION INTERLOCUTORY APPEAL (S.F. 1065 / H.F. 941).


This would allow for an immediate interlocutory appeal of every class certification.  Obviously, this would mean that every class action would be appealed.  There has been no hearing on the bill.  It's one of the proposals being advanced by the group called MALA (Minnesotans Against Lawsuit Abuse).  We are watching.
XIV.  CONSUMER FRAUD (S.F.140 / H.F.84).


This is a very bad bill.  The Senate File has not been heard.  Hopefully it won't be heard.  This allows any person claiming a violation of the Consumer Fraud Act to recover attorney's fees by declaring that such alleged violations are, as a matter of law, for the "public benefit."  Previously, attorney's fees were not recoverable under the Consumer Fraud Act unless there is a "public benefit" at issue.  This will make every such claim one involving a recovery for attorney's fees.  Consumer fraud claims are brought with virtually every products liability case, many construction cases, and other garden-variety tort actions.  We vigorously oppose this.

XV.  MODIFICATION OF JOINT AND SEVERAL (H.F. 465).


This would exclude dram shop from current joint and several liability restrictions.  It was scheduled for a hearing in the House but was later withdrawn.  It looks like it's dead.

XVI.  MEDICAL RECORDS DUPLICATING FEE (S.F. 857 / H.F. 1687).


This would limit the cost of producing medical records to 5 cents per page.  While many of us who buy medical records would find this attractive, we are advised that those who provide such medical records find this bill distasteful to the max.  It confuses who is authorized to request the medical records, it would violate HIPAA requirements, and it would require medical care providers to provide these records on a "discount" even though many medical records can't be provided in that manner at this time.  We are watching this.
XVII.  WORKERS' COMPENSATION.


This is a bill to keep the workers' comp advisory council alive.  This is a good idea and we support it.

XVIII.  OBERMUELLER CONSTRUCTION LEGISLATION (H.F. 1683).


This is an odd bill in that it would require a homeowner's carrier to pay for defects in construction, whether covered or not, and then allow for recovery back against the subs.  Obviously, those of us who love the enforcement of actual contract language oppose this approach.

XIX.  CERTIFICATION OF EXPERT REVIEW BILL (H.F. 1363).


This falls in the category of "nice of you can get it."  It would require expert witnesses to be board certified in the area of practice they are criticizing.  There is no Senate companion, it has not been heard, and it's going nowhere.

REMINDER:  The legislation currently being tracked by the Minnesota Defense Lawyers Association's Law Improvement Committee is available on our tracking list that is posted on our internet site at www.mdla.org.


Please call Rich Thomas or Tom Marshall with any questions.







Respectfully submitted,

Dated:  March 17, 2009



Richard J. Thomas, Esq., Co-Chair
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thomas@burkeandthomas.com
	
	Thomas Marshall
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