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Parties 
•  Owner/HOA/COA 
•  Developer/Declarent 
•  Design Professional 
•  Construction Manager 
•  Prime/Trade Contractor 
•  General Contractor 
•  Subcontractor 
•  Material Supplier 
•  Product Manufacturer 
 

Claims 

•  Negligence 
•  Breach of Contract 
•  Breach Express Warranty 
•  Product Defect 

– Failure to Warn 

Claims 
•  Professional Liability 

–  Minn. Stat. 544.42 Requirements: 
•  Within 90 days of service of the summons and complaint, serve an 

affidavit from the party’s attorney that states: 
–  the facts of the case have been reviewed by the attorney with a 

qualified expert who’s opinions could be admissible at trial; and 
–  that in the opinion of the expert, the architect or engineer deviated 

from the applicable standard of care and thereby caused injury to 
the plaintiff. 

•  Within 180 days of commencement of discovery under Rule 26.04(a) of 
the Minnesota Rules of Civil Procedure, the attorney must serve an 
affidavit that includes the following: 

–  disclose the identity of expert to testify; 
–  the substance of the facts and opinions to which the expert is 

expected to testify; and 
–  a summary of the grounds for each opinion. 

–  544.42 Requirements Apply to Cross-Claims, 
Counterclaims and Third-Party Claims Too. 

Claims 
•  Minn. Stat. 327A Statutory Warranties 

–  New Buildings – For “Habitation.” 
•  one year for defects caused by faulty workmanship and materials due to 

failure to follow building standards; 
•  two years for defects caused by faulty installation of electrical, plumbing 

and HVAC systems due to noncompliance with building standards; 
•  ten years against major construction defects due to noncompliance with 

building standards. 

 Minn. Stat. § 327A.02, Subd. 1. 

–  Existing Buildings – Residential Remodeling/
Additions. 

•  One, two and ten year warranties only apply to 
remodeling, alterations, additions “involving major 
structural changes or additions to a residential building.” 

Minn. Stat. § 327A.02, Subd. 3. 
 

Claims 
•  Minn. Stat. 515B Statutory Warranties – MCIOA 

–  Breach of Minn. Stat. § 515B.4-112 Express Warranties. 
•  Promises Declarant makes to unit buyer through a model unit, or by 

description, plans, specifications creates express warranty that the CIC 
shall conform to the model or description. 

•  Buyer must reasonably rely on descriptions or model. 

–  Breach of Minn. Stat. §515B.4-113 Implied Warranties. 
•  Unit and common elements are suitable for use. 
•  Any improvements, including original construction, will be: 

–  “free from defective materials;” and 
–  “constructed in accordance with applicable law, according to sound 

engineering and construction standards, and in a workmanlike 
manner.” 

•  These warranties do not abrogate the warranties in Minn. Stat. Chp. 
327A or affect any other cause of action under statute or common law. 



Claims 
•  Negligence Per Se 

–  Violation of Building Code. 
 
–  Persons harmed within intended class protected by statute. 

Alderman’s Inc. v. Shanks, 536 N.W.2d 4, 8 (Minn. 1995). 
 
–  Minnesota Building Code established through administrative 

rules.  Minn. Stat. §16B.61. 
 
–  “The purpose of the code is not to create, establish, or 

designate a particular class or group of persons who will or 
should be especially protected or benefited by the terms of 
the code.”  Minn. R. 1300.0030. 

Claims 

•  Consumer Fraud/Deceptive Trade Practice 
–  Minnesota’s Consumer Protection Act and Deceptive Trade 

Practices Act (DTPA). Minn. Stat. §§ 325D.44 and 325F.69. 
 
–  Injunctive relief is the “sole statutory remedy for deceptive 

trade practices.”  Alsides v. Brown Institute, Ltd., 592 N.W.2d 
468, 476 (Minn. App. 1999). 

 
–  “[t]he attorney general or county attorney may institute a civil 

action * * * for an injunction prohibiting any violation * * *.  
Minn. Stat. § 325F.70, subd. 1. 

Damages 

•  Typically Cost of Repair 
•  Stigma 
•  Consequential Damage: 

–  Temporary Relocation; 
–  Business Interruption; 
–  Loss of Use. 

•  Expert/Testing Costs. 

Damages 

•  Attorneys’ Fees 
–  Attorneys’ fees for breach of the obligations in 

Minn. Stat. Chp. 515B may be awarded against the 
Declarant.  Minn. Stat. § 515B.4-116 (a). 

–  Otherwise – American Rule. 
 
But, what about a contractual 
defense obligation? 

Defenses 

Statute of Limitations/Repose 
•  Negligence/Breach of Contract Claims. 

–  Limitations - Two years from discovery of the 
injury; 

–  Repose – Ten years from substantial completion. 
–  If discovery in ninth or tenth year, get two years, 

but no later than 12 years after substantial 
completion. 

Minn. Stat. § 541.051, Subds. 1 & 2. 
 

Defenses 

Statute of Limitations/Repose 
•  327A Statutory Warranty Claims. 

–  Limitations – Two years from discovery of breach. 
•  “Breach” means vendor refuses to agree to repairs. 

–  Repose – Ten years from “Effective Warranty 
Date.” 

•  “Effective Warranty Date” is earlier of owner’s first occupancy or 
taking legal or equitable title. 

•  In case of remodeling or additions – completion of work. 

Minn. Stat. § 541.051, Subd. 4. 
 



Defenses 

Statute of Limitations/Repose 
•  515B Statutory Warranty Claims. 

–  Limitations – Six years after accrual. 
•  Individual Unit – Earlier of sale or possession; 
•  Common Elements – Latest of  

–  Common interest community created; 
–  Sale of first unit; or 
–  Termination of declarent control. 

Minn. Stat. § 515B.4-115(b). 
 

Defenses 

Statute of Limitations/Repose 
•  Contribution and Indemnity Claims. 

–  Limitations – Two years after accrual; 
•  Accrual means earlier of: 

–  Commencement of action; or 
–  Payment of final judgment, award or settlement. 

–  Repose; 
•  Negligence/breach of contract – 14 years after substantial 

completion; 
•  327A Warranty Claims – 14 years after effective warranty 

date. 

Minn. Stat. § 541.051, Subd. 1(b) & (c), Subd. 4. 
 

Defenses 

Waiver of Subrogation 
•  First Party Insurance Payments. 
•  Example: AIA A232-2009 General Conditions: 

–  Paragraph 11.3.7: 
The Owner and Contractor waive all rights against (1) each 
other and any of their subcontractors, sub-subcontractors, 
agents and employees each of the other, and (2) the 
Construction Manager, Architect, Architect’s consultants, 
separate contractors described in Article 6, if any, and any of 
their subcontractors, sub-subcontractors, agents and 
employees, for damages caused by fire or other causes of loss 
to the extent covered by property insurance obtained pursuant 
to this Section 11.3 or other property insurance applicable to the 
Work. 

Defenses 

Waiver of Subrogation 
–  Paragraph 11.3.5: 
If during the Project construction period the Owner insures 
properties, real or personal or both, adjoining or adjacent to the 
site by property insurance under policies separate from those 
insuring the Project, or if after final payment property insurance 
is to be provided on the completed Project through a policy or 
policies other than those insuring the Project during the 
construction period, the Owner shall waive all rights in 
accordance with the terms of Section 11.3.7 for damages 
caused by fire or other causes of loss covered by this separate 
property insurance. All separate policies shall provide this 
waiver of subrogation by endorsement or otherwise. 

Contractual Indemnity 

An indemnification agreement contained in, or executed in 
connection with, a building and construction contract is 
unenforceable except to the extent that: (1) the underlying injury or 
damage is attributable to the negligent or otherwise wrongful act or 
omission, including breach of a specific contractual duty, of the 
promisor or the promisor's independent contractors, agents, 
employees, or delegatees; or (2) an owner, a responsible party, or a 
governmental entity agrees to indemnify a contractor directly or 
through another contractor with respect to strict liability under 
environmental laws. 

 
Minn. Stat. § 337.02 (emphasis added). 
 

Contractual Indemnity 

Exception to Unenforceability: 
 
For agreements entered into on or before August 1, 2013: 

 
(a)  Sections 337.01 to 337.05 do not 
affect the validity of agreements whereby 
a promisor agrees to provide specific 
insurance coverage for the benefit of others. 

 
Minn. Stat. § 337.05 (2012). 
 
 
 
 



Contractual Indemnity 
Example of Enforceable Contract Indemnity: 
 
. . . and the Subcontractor, to the fullest extent permitted by law, agrees 
to indemnify and save harmless the Contractor, his agents and 
employees from all such claims including, without limiting the generality 
of the foregoing, claims for which the Contractor may be or may be 
claimed to be, liable and legal fees and disbursements paid or incurred 
to enforce the provisions of this paragraph and the Subcontractor further 
agrees to obtain, maintain and pay for such general liability insurance 
coverage and endorsements as will insure the provisions of this 
paragraph. 
 

Holmes v. Watson-Forsberg Co., 488 N.W.2d 473, 474-75 (Minn. 1992) 
(emphasis added). 

 
 
 

Contractual Indemnity 

For agreements entered into after August 1, 2013: 
 

(b) A provision that requires a party to provide insurance coverage to one 
or more other parties, including third parties, for the negligence or 
intentional acts or omissions of any of those other parties, including third 
parties, is against public policy and is void and unenforceable. 

 

Minn. Stat. § 337.05 (2014) (emphasis added). 
 
 
 
 

Contractual Indemnity 
Design Professionals: 
 

In agreements entered into after August 1, 2014: 
A provision contained in, or executed in connection with, a 
design professional services contract is void and unenforceable 
to the extent it attempts to require an indemnitor to indemnify, to 
hold harmless, or to defend an indemnitee from or against 
liability for loss or damage resulting from the negligence or fault 
of anyone other than the indemnitor or others for whom the 
indemnitor is legally liable. 

Minn. Stat. § 604.21(a). 
 
 

Contractual Indemnity 
Design Professionals: 
 

However: 
This section does not apply to the extent that the obligation to 
indemnify, to hold harmless, or to defend an indemnitee is able to be 
covered by insurance. 

Minn. Stat. § 604.21(c). 
 
 

Contractual Indemnity 
So, will contractual indemnity ever be 
enforceable in new contracts? 
 

(c) Paragraph (b) does not affect the validity of a provision that 
requires a party to provide or obtain workers' compensation 
insurance, construction performance or payment bonds, or project-
specific insurance, including, without limitation, builder's risk policies 
or owner or contractor-controlled insurance programs or policies. 
 

Minn. Stat. § 337.05 (emphasis added). 
 
What does “project-specific insurance” mean? 

Contractual Defense Costs 
Can there be a separate contractual duty to pay 
for another party’s defense costs? 
 

Depends on the contract language: 
 

. . . and the Subcontractor, to the fullest extent permitted by law, 
agrees to indemnify and save harmless the Contractor, his agents 
and employees from all such claims including, without limiting the 
generality of the foregoing, claims for which the Contractor may be or 
may be claimed to be, liable and legal fees and disbursements paid or 
incurred to enforce the provisions of this paragraph and the 
Subcontractor further agrees to obtain, maintain and pay for such 
general liability insurance coverage and endorsements as will insure 
the provisions of this paragraph. 
 

Van Vickle v. C.W. Scheurer & Sons, Inc., 556 N.W.2d 238 (Minn. App. 
1996) (holding such language allows for recovery of defense costs). 

 



Insurance for Contractual 
Indemnity 
Coverage Under Commercial General Liability Policies: 

b.  Contractual Liability 
“Bodily injury” or “property damage” for which the insured is obligated to pay 
damages by reason of the assumption of liability in a contract or agreement.  
This exclusion does not apply to liability for damages: 
(1) Assumed in a contract or agreement that is an “insured contract”, provided 
the “bodily injury” or “property damage” occurs subsequent to the execution of 
the contract or agreement; or 
(2) That the insured would have in the absence of the contract or agreement. 

“Insured contract” is defined as: 
f.  That part of any other contract or agreement pertaining to your business 

(including an indemnification of a municipality in connection with work 
performed for a municipality) under which you assume the tort liability of 
another party to pay for “bodily injury” or “property damage” to a third person 
or organization.  Tort liability means a liability that would be imposed by law 
in the absence of any contract or agreement. 

ISO Form CG 00 01 12 06. 

Insurance for Contractual 
Indemnity 
Additional Insured Coverage: 
•  General Contractor makes claim directly with subcontractor’s 

CGL insurer as “an additional insured” under the CGL policy. 
•  Subcontractor’s CGL carrier must determine whether there is a 

duty to defend and indemnify the General Contractor for the 
claims. 

•  Contract Requirements – What AI Endorsements Are Required? 
–  On-going Operations vs. Completed Operations. 
–  “but only with respect to liability . . . caused, in whole or in part, by ‘your 

work’ at the location designated and described in the schedule of (the 
endorsement) . . ..”  ISO CG 20 37 07 04. 

Dispute Resolution in 
Construction Litigation 

Mediation Preparation 
•  Inspections completed; 
•  Tenders of defense and indemnity done; 
•  Up to date damages info 

- repair bids/cost estimates; 
•  Honest evaluation of possible 

recovery/exposure. 

Dispute Resolution in 
Construction Litigation 

Prepare Your Client 
•  Process 
•  Reasonable settlement range 
•  Cost (human and monetary) of going forward 
•  Risks associated with going forward 
•  Discovery (if depo not taken) 
 

Dispute Resolution in 
Construction Litigation 
Prepare Your Opponent 
•  Does your opponent have all the information s/he 

needs to properly evaluate the case; 
•  Project Documents; 
•  Inspections; 
•  Expert Reports; 
•  Repair Estimates. 
 

Dispute Resolution in 
Construction Litigation 

Determine Who to Bring to Mediation 
•  You; 
•  Insurer/Person With Authority; 
•  Client; 
•  Experts? 



Dispute Resolution in 
Construction Litigation 

Closing/Binding the Settlement 
•  Contract principles 
•  Intent to be bound/knowledge binding 
•  Material facts into agreement 
 

Dispute Resolution in 
Construction Litigation 

Impediments to Settlement 
•  Unrealistic expectations; 
•  No authority – insurance companies not ready; 
•  Attorneys unprepared; 
•  Clients not realistic; 
•  Legal questions need resolution; 
•  Necessary/interested parties not present. 
 

Questions?  Thank you! 
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