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Techniques for Cross-Examining the 
Plaintiff’s Expert 

Steven Schwegman  
Quinlivan & Hughes, P.A. 

Goals for Cross at Trial: 

•  Minimize expert’s personality and credentials 
to the jury;  

•  Attack their opinion.   
•  Jurors accept or reject expert testimony 

based upon credibility and likeability of the 
expert and the clarity and consistency of 
testimony rather than upon any substantive 
analysis of the testimony. 

Goals of Cross-Examination 

•  Get the expert to: 
 

–  Agree with and corroborate your propositions 
–  Acknowledge areas of agreement 
–  Corroborate the expertise of your expert 
 

•  Criticize the expert’s competence, credibility, 
bias, methodology, and/or conclusions. 

How to Prepare for Cross-
Examination 

•  The Basics: 
–  Review Discovery, Pretrial Disclosures, and 

Expert Reports 

Preparing for Cross 
•  Articles and publications authored by the expert.  
•  Transcripts of testimony the expert has given. 

– Potential impeachment using depositions and 
inconsistent statements.  

•  Google the expert.   
•  Contact other lawyers. 
•  Contact your own expert. 
•  Bottom Line: Investigate their expert! 

Know the Expert and Know 
the Case 

•  Understand the underlying assumptions 
and factual data relied upon by the 
expert.   
– Or what they haven’t reviewed.   

•  Educate yourself by reading treatises/
articles.   

•  Be better prepared than the expert   
–  “You obviously have done your homework” 
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What to Look For When 
Investigating the Plaintiff’s 

Expert 
•  Education 

–  Accreditation or quality of school? 
–  Education consistent with claims of expertise? 
–  Has field of knowledge changed since expert was 

educated? 
•  Licenses or Certifications 

–  Failed licensure or certification tests? 
–  Length of licensure or certification? 
–  Any suspensions, revocations or lapses? 

Investigating the Plaintiff’s 
Expert 

•  Professional Discipline 
–  Any complaints made against him/her? 
–  Disciplined by any employer or professional 

organization? 
•  Professional Society Memberships 

–  Active or inactive member? 
–  Ever refused membership? 

•  Experience 
–  Daily work different than problem in case? 
–  Any writing, teaching or research experience? 

Structure cross for impact 

•  Avoid unimportant  points 
 
•  Start and end on strong points 
 
•  Develop your points so a jury understands 

–  Don’t forget who your audience is. 

Always Maintain Control  

•  Leading questions.  
•  Avoid compound questions. 
•  Don’t allow to repeat direct testimony. 
•  Failure to listen to the witness.  

•  “Stable of experts.” 
•  Use short questions/avoid compound 

questions 

•  THIS OCCURS BECAUSE OF PREPARATION 

Develop a Theory 

•  What is your theory and what are you 
attacking or trying to establish on cross? 

–  The expert—bias or prejudice 
–  Attack expert’s facts and assumptions 
–  Attack expert’s foundation—not well prepared 
–  Establish lack of experience 
–  Impeach the expert’s opinions or conclusions 
–  Supporting your expert 

Deciding Whether to Cross-
Examine 

•  An expert should be cross-examined if: 
  (1) you have specific points to make 

 through cross; or  
  (2) the expert’s testimony damaged 

 your client. 
 
•  Should I waive Cross? 
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Tips for Cross-Examination 

•  Develop an outline, but never, never, never read 
your cross-examination 

•  Prepare a road map 
•  Listen to the witness-if you don’t, you’ll miss 

many opportunities 
•  Be prepared to locate, handle and publish the 

exhibits 
•  Develop your own style!  Watch and learn from 

others, but don’t try to change who you are.  

How to Conduct Cross 

KISS (Keep It Simple Stupid) 
•  Short cross examinations are better.  

–  Why are my examinations always long? 
•  Demand “yes” or “no” answers. 
•  Have an objective and once you have achieved that 

objective, move on.   
•  Do not allow the expert to explain away the 

testimony.   

How to Conduct the Cross-
Examination 

•  Start on a strong point.  
•  Make all your questions short and precise. 
•  Do not ask the expert to explain anything. 
•  Use common language in defining technical terms.  

This helps to demystify the expert. 

How to Conduct the Cross 

•  Don’t ask a question if unsure of the answer – IS 
IT O.K. TO VIOLATE THIS RULE? 
–  Doesn’t reference specific experience  

 
•  Stand away from the jury and make the expert 

look at you during the questioning.  
 
•  End on a strong point. 

– Hardest decision is knowing when to quit.  
•  “YOU GOT ME.”  

Objections—Should You 
Make Them? 

 
•  Whether and when 

to make an 
objection 

•  How do you 
object? 
– Timeliness 

Use Plaintiff’s Expert to  
Bolster Your Expert 

•  Get the Plaintiff’s expert to admit:  
– Your expert’s qualifications and 

recognitions. 
– All or some of the propositions your expert 

relies on are correct.  
– Your expert’s conclusions reflect legitimate 

scientific and/or professional knowledge. 
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Points You Should Always 
Address 

•  Standard of care 
– Aware of differences among physicians.  
– Agree there can be honest differences of 

opinion.  
– Decision by a physician is based on 

judgment, training and experience.  
 

Fees and lawsuit   

•  Knew there was some form of legal 
action.  

•  Contacted by an attorney.  
•  Being paid – what are your fees? 

Establish the Expert’s Review 
of the Case 

•  Reviewed materials.  
•  Thorough and complete as possible.  
•  No limitation on time to review.  
•  Rely on generally accepted medical 

principles.  
•  To do otherwise would be unfair.  

Hindsight 
•  Knew outcome of case.  
•  Clinical judgment part of medicine.  
•  Made decisions based on info provided.  
•  Benefit of ALL medical records, 

depositions, etc.  
•  Luxury of Hindsight.  
•  Puts expert in different position than 

client.  

Outcomes 
•  Do not guarantee results to patients.  
•  Bad outcomes despite reasonable 

decisions.  
•  Poor/unexpected outcome does not 

equal departure from standard of care.  
•  Suit does not equal malpractice.  
•  Very few aspects of medicine can be 

said with certainty.  

Make the Plaintiff’s Expert 
Your Witness 

•  Get the expert to criticize their client’s 
conduct. 

•  Force the expert to agree there can be 
legitimate differences of opinions between 
experts.  

•  Force the expert to agree he/she is not 
perfect and sometimes makes mistakes.   
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Impeachment of Expert 

•  Use prior testimony and depositions.  
•  Be organized.  
•  Confirm quotes within depositions.  

–  “I don’t **** in my own back yard.”   

Keep in Mind the Following:   
 
•  Treat expert with courtesy - the jury is judging you as 

much as they are judging the expert.  
•  Keep temper in  check.   
•  Don’t argue over minor issues.   
•  Be cautious of attacking a likeable expert. 
•  Do not react to negative testimony. 
•  Remember who your audience is – watch the jury.    

Questions? 
Steven R. Schwegman 
Quinlivan & Hughes, P.A. 
400 South First Street 
St. Cloud, MN 56301 
Phone: (320) 251-1414 
Fax: (320) 251-1415 
sschwegman@quinlivan.com  
 
 


