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Introduction

In my beginning is my end.

n  T.S. ELIOT, "East Coker," Four Quartets

 

 
   

Introduction 
 
It may safely be said that insurance is the grease upon which 

modern commerce may spin. 

Its benefits, of course, come with an inherent cost.

The insured traditionally, through contract, gives up the control 
of her defense.

The exclusive unity between lawyer and client can be seriously 
challenged when another, the carrier, is given the right and 
power to call the tune. 

Introduction 

Thus, the Tripartite Relationship is born.  

 

The client is the client is the client.   

 

But that client has a contractual duty to cooperate, to 
inform, which the defense lawyer must fulfill on the 
client’s behalf.

Introduction 
 

As we will discuss, the road is not always level, 
straight or smooth.

Conflicts appear like thieves in the night, 
sometimes obvious, sometimes not, always 
troublesome.

Introduction 
All of which is aggravated by this inherent reality:

The defense lawyer may meet the client once. 
 

 But the insurer is the gift that keeps on giving. 
 
The result:  temptation, the common engine behind most 

conflicts, is always lurking. 
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Introduction 
The insured is not a bystander. 

The insured is your client. 

It is the insured to whom you ultimately answer. 

It is the insured who actually controls the defense. 

Never confuse the contractual right to control with the actual right 
to control. 

Your DUTY, and the source of your liability exposure, is first to 
the client.

The Tripartite Relationship 

The relationship that is formed when a client 
gives control of his defense to an insurer, 
whose right to control the defense includes 
the hiring of counsel, who nevertheless 
represents the insured.

The Tripartite Relationship 
It can become blindingly complex.

It presents questions of: 

Conflicts of interest; 

The seeking and receiving of informed consent for 
continued representation;

Need to withdraw;

The Tripartite Relationship 
Duty to disclose and inform;

When and if actions can be taken contrary to the 
desires of the carrier but favored by the insured;

Risks inherent in said actions;

Who advises?; 

Scope of representation.

The Tripartite Relationship

“To lead you to an overwhelming question ...
Oh, do not ask, ‘What is it?’
Let us go and make our visit.”

The Love Song of J. Alfred Prufrock
T.S. Eliot

The Tripartite Relationship

Potential liability to:

The insured or, 

The insurer

When these concepts clash and the lawyer has 
failed in some regard to meet the professional 
obligations inherent in and arising out of this 
relationship.
. 
 in  
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“Informed Consent” under Minn. R. 
Prof. Cond.

2003 changes and “informed consent” 
 
One of those significant changes was the 

introduction of the concept of “informed 
consent” and the not-infrequent requirement 
that “informed consent” be obtained and 
memorialized in writing.  

 
  

“Informed Consent” under Minn. R. 
Prof. Cond.

Rule 1.0(f) defines informed consent as follows:

“Informed consent” denotes the agreement by a 
person to a proposed course of conduct after the 
lawyer has communicated adequate 
information and explanation about the material 
risks of and reasonably available alternatives to 
the proposed course of conduct. 

 
  

“Informed Consent” under Minn. 
R. Prof. Cond. 

Issues: 
 

 Right to Select Counsel; 
 

 Guidelines regarding the conduct of counsel. 

Duty to Exercise Independent 
Judgment 

Without question, the greatest gift that lawyers 
give to those they serve is independent judgment.

This is encased in Rule 5.4(c) which, although it 
allows for a third party to pay legal fees, does so 
under this express condition:
 
 

Duty to Exercise Independent 
Judgment 

“A lawyer shall not permit a person who recommends, 
employs, or pays the lawyer to render legal services for 
another to direct or regulate the lawyer’s professional 
judgment in rendering such legal services.”

 
 
 
 
 

Duty to Exercise Independent 
Judgment 

Conflicts of interest can quickly arise out of the 
simple fact that:

The insurer is a source of ongoing business, 

A source of payment, and the defense lawyer 
has the inherent desire to please that carrier so 
that additional business will be forthcoming.  
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Duty to Exercise Independent 
Judgment 

The Rules understand and contemplate this, as 
well.  

Rule 1.7, dealing with the conflict of interest 
involving current clients, is most frequently 
understood to prevent a lawyer from 
representing clients directly adverse to each 
other.  That is, of course, only part of the 
equation. 

 
 
 
 
 

Duty to Exercise Independent 
Judgment 

Rule 1.7(a)(2) recognizes that even when parties 
are not in direct conflict with one another, a lawyer 
cannot represent an insured if:

[T]here is a significant risk that the 
representation of one or more clients will be 
materially limited by the lawyer’s 
responsibilities to another client, a former 
client or a third person, or by a personal 
interest of the lawyer.  (Emphasis added.)

 
 

Waiver and Informed Consent 

The Rule is not an absolute prohibition, however, 
and notwithstanding a Rule 1.7(a)(2) conflict 
(personal interest), a lawyer may represent a client 
if:

(1) the lawyer reasonably believes that the 
lawyer will be able to provide competent and 
diligent representation to each affected client;

Waiver and Informed Consent 

(2) the representation is not prohibited by law;
(3) the representation does not involve the 
assertion of a claim by one client against another 
client represented by the lawyer in the same 
litigation or other proceeding before a tribunal; 
and
(4) each affected client gives informed consent, 
confirmed in writing.
 
 

Waiver and Informed Consent 

Comment 13 to Rule 1.7 specifically addresses 
“Interest of Person Paying for a Lawyer’s Service”:

“A lawyer may be paid from a source other 
than the client, including a co-client, if the 
client is informed of that fact and consents 
and the arrangement does not compromise 
the lawyer’s duty of loyalty or independent 
judgment to the client.  See Rule 1.8(f).   

 
 
 

Waiver and Informed Consent 

If acceptance of the payment from any other source 
presents a significant risk that the lawyer’s 
representation of the client will be materially limited 
by the lawyer’s own interest in accommodating the 
person paying the lawyer’s fee or by the lawyer’s 
responsibilities to a payer who is also a co-client, 
then the lawyer must comply with the requirements 
of paragraph (B) before accepting the representation, 
including determining whether the conflict is 
consentable and, if so, that the client has adequate 
information about the material risks of the 
representation.”
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Waiver and Informed Consent 

Rule 1.8(f) provides:
 

(f) A lawyer shall not accept 
compensation for representing a client from 
one other than the client unless:

(1) the client gives informed consent 
or the acceptance of compensation from 
another is impliedly authorized by the 
nature of the representation;

 

Waiver and Informed Consent 

(2) there is no interference with the 
lawyer’s independence of professional 
judgment or with the client-lawyer 
relationship; and

 
(3) information relating to representation 
of a client is protected as required by Rule 
1.6.

 
 
 
 

Waiver and Informed Consent 

Rule 1.8(f)(1) provides that defense counsel DO 
NOT need a written waiver.  

This does not, however, eliminate the obligations 
to make the necessary disclosures if the 
relationship with the insurer is such (through 
guidelines or otherwise) that the lawyer believes 
that his or her independence and/or abilities are 
affected.   
 

Waiver and Informed Consent 
This must be determined on a case-by-case basis. 

When, however, the judgment is made that a 
lawyer’s ability to fully represent the client is 
being affected by the lawyer’s relationship to 
the carrier, or the obligations placed upon the 
lawyer BY the carrier, the duty to give the 
client “informed consent” arises. 

And that consent (the explanation and the 
agreement) must be “in writing.”  Rule 1.7(a)
(2)(4).  

 

Guidelines Considered 
Not all guidelines are bad. 
 
Many enhance the defense process by requiring timely 

analysis, communication and evaluation. 
 
Others may be draconian. 
 
Lawyer independent evaluation, throughout the 

representation, is necessary. 
 
 

Guidelines Considered

The extent to which “guidelines” trigger this 
obligation has been the subject of serious 
comment. 

 See, Susan Randall, “Managed Litigation 
and the Professional Obligations of 
Insurance Defense Lawyers,” 51 Syracuse L. 
Rev. 1, 21 (2001).
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Guidelines Considered 
 

Arguably, if the guidelines are sufficiently 
draconian, the defense counsel should reject the 
representation under Rule 5.4(c).  

This is the position taken by the American Bar 
Association. 
See, American Bar Association Formal Opinion 
01-421. 
 

Guidelines Considered 

“If lawyer believes his representation of the 
insured will be materially impaired by insurer’s 
guidelines, or if the insured objects to the defense 
as limited by the guidelines, the lawyer should 
consult with the insurer and the insured; and if the 
cause of the material impairment of the 
representation is not resolved and the insured 
refuses to consent to the limitations imposed, then 
the lawyer must withdraw, either under Rule 
1.7(b) or Rule 1.16(b)). “
 

What Constitutes A Breach?  
Chief Justice Neely (in discussing when he would 

support an insurer which failed to settle within 
policy limits): 

“That will happen the same day the sun rises in the 
West!  As far as I am concerned, even if the 
insurance company is run by angels, archangels, 
cherubim and seraphim, and the entire heavenly 
host sing of due diligence and reasonable care, I 
will never, under any circumstances, vote that a 
policy holder instead of an insurer pays the excess 
judgment when it was possible to settle a case 
within the coverage limits.” 

Guidelines Considered 

Guides:

1) If, during the course of representation, the 
defense lawyer recommends one course of action, 
and the insurer rejects that recommendation, the 
client must be informed of this occurrence and 
advised that the client may need independent 
counsel. 
 

What Constitutes A Defense?  
2) Absent such disclosure, the defense lawyer 

runs the risk of a subsequent ethical complaint 
and, indeed, a claim for breach of fiduciary 
duty which may implicate a return of fees as a 
sanction.  

See, Rice v. Perl, 320 N.W.2d 407 
(Minn. 1982).

 
 Practice Pointer: A return of fees is usually 
uncovered by a professional liability policy. 

Duty to Disclose 
Duty arises out of the insured’s duty to cooperate. 
 
Failure to cooperate can jeopardize coverage. 
 
Defense counsel never wants any part of a claim that 

coverage has been compromised by his or her 
actions. 
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Duty to Disclose 
Absent a reservation of rights, little stands in the 

way of this issue. 
 
Indeed, sometimes the insured becomes the 

afterthought. 
 
Once a reservation of rights issues, and coverage is 

implicated by facts, conflicts quickly emerge. 
 
 

Duty to Disclose 

Rule 1.6 provides the basic rule that a lawyer may 
not reveal confidential information obtained from 
a client:
 

(a) A lawyer shall not reveal information 
relating to representation of a client unless 
the client gives informed consent, the 
disclosure is impliedly authorized in order to 
carry out the representation or the disclosure 
is permitted by paragraph (b).

 

Implied Authorization 

Comment 5 to the Rule discusses the extent of 
“authorized disclosure” and provides:

[5] Except to the extent that the client’s 
instructions or special circumstances limit that 
authority, a lawyer is impliedly authorized to make 
disclosures about a client when appropriate in 
carrying out the representation.  …Lawyers in a 
firm may, in the course of the firm’s practice, 
disclose to each other information relating to a 
client of the firm, unless the client has instructed that 
particular information be confined to specified lawyers. 
 
 

Implied Authorization 

It is generally accepted that the insurance policy’s 
cooperation clause does impliedly authorize 
defense counsel to provide the insurer with all 
information material to the defense and settlement 
evaluations.  

See, e.g., New Hampshire Bar Ass’n Ethics 
OP 2000-01/05. 

Limits to Implied Authorization 

It is equally understood, however, that the 
“implied authorization” contemplated by the Rule 
does not extend to providing information to the 
carrier that would jeopardize coverage.  

Indeed, Rule 1.8(b) would seem to trump any 
suggestion that the defense lawyer has the 
authority to reveal this information given the fact 
that it would distinctly disadvantage the client:

Limits to Implied Authorization 

“A lawyer shall not use information relating 
to representation of a client to the disadvantage 
of the client unless the client gives informed 
consent, except as permitted or required by 
these rules.”
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“Danny’s Reasons” 

First, the easy part:  in the absence of any reservation of 
rights, there is no conflict between the insurer and insured 
with respect to the defense of the claim.
 
Secondly, even where an insurer defends under a 
reservation of rights, this does not, in most jurisdictions, 
constitute an actual conflict precluding dual representation 
or requiring the insurer to surrender control of the defense.
  

“Danny’s Reasons” 

Instead, an actual conflict has been traditionally 
viewed as one where mutually exclusive theories of 
recovery, only one of which would be covered, are 
asserted against the insured, creating incentives for 
insurer and insured to offer mutually exclusive 
defenses.
 

n  Mr. Howell practices in Virginia with Sands Anderson, PC. 

Prohibited Disclosures 
It is generally accepted, however, that a 
defense lawyer is simply prohibited from 
providing information to the insurer that 
would jeopardize coverage.  

See, e.g., Farmers Ins. Co. v. Vagnozzi, 138 Ariz. 443, 
675 P.2d 703, 708 (1983) (“We emphasize that the 
attorney who represents the insured owes him an 
undeviating allegiance whether compensated by the 
insurer or the insured and cannot act as an agent of the 
insurance company by supplying information 
detrimental to the insured.”).

 

Prohibited Disclosures 

Restatement of Law Governing Lawyers § 134 cmt. 
f at 410:

“When there is a question of whether a claim 
against the insured is within the coverage of 
the policy, a lawyer designated to defend the 
insured may not reveal adverse confidential 
client information of the insured to the 
insurer concerning that question (see section 
60) without explicit informed consent of the 
insured (see section 62).” 

Prohibited Disclosures 

Surprisingly, there are commentators who argue 
otherwise.  

See, Charles Silver & Kent Syverud, “The 
Professional Responsibilities of Insurance 
Defense Counsel,” 45 Duke L.J. 255, 358 
(1995).  

 
 
 
 
 
 

Prohibited Disclosures 

The leading commentators, in their legal 
malpractice treatise, take the view that the 
information must not be disclosed.  

4 Malin & Smith, Legal Malpractice § 29.8 at 245.

That is the Thomas view and the Thomas 
recommendation.  Made with full vigor, as your 
friend.
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Example 

Continental Ins. Co. v. Bayless & Roberts, Inc., 
608 P.2d at 281, 294 (Alaska 1980). 

In Continental, the insured allegedly gave false 
testimony at a deposition.  

 

Continental, cont. 

Defense counsel, in response, recommended:

that the insurer issue a reservation of rights,

drafted the reservation of rights letter, 

and then, after sanctions were imposed against 
the insured by the court for giving false 
testimony, left the carrier to decide whether to 
appeal the imposition of sanctions.  

 
 
 
 
 
 

Continental, cont. 

Later, the court relied on this action by defense 
counsel, together with a finding that defense 
counsel failed to take steps to have the insured 
correct the testimony before trial, in 
determining that not only was the carrier 
estopped from relying on the defense of non-
cooperation but in finding the carrier liable for 
damages in excess of policy limits. 

Example 

.  See, also, 4 Malin & Smith, Legal Malpractice 
§ 29.23 at 385 

“If the issue of cooperation concerns the 
veracity of the insured’s statements to the 
insurer, counsel should not undertake an 
investigation under the pretext of defending 
the insured to establish that the insured lied to 
the insurer.”  

 
 
 
 
 
 
 

 
 
 
 
 
 

Limits 

Rule 1.2(a) requires the defense counsel to 
abide by a client’s decisions regarding the 
objective of the representation unless:

 that objective exceeds the scope of the 
representation; or

 is criminal or fraudulent.
 
 
 
 
 
 

Limits, cont. 

If a lawyer becomes aware that a client has, for 
example, fraudulently misrepresented facts in an 
insurance application to get coverage, the lawyer 
need not participate in that fraud by way of silence 
and continued representation.  

The solution, however, is not disclosure but 
withdrawal.  This seemingly “simple” solution 
will be discussed more fully below. 
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Duty to Recognize Conflict 

 
It is the defense lawyer’s duty and obligation 
to recognize: 

when a conflict of interest arises;

when informed consent must be obtained; and 

when that informed consent must be 
memorialized.   

 
 
 
 
 
 

Exposure for Failure to Recognize 

 
A failure to recognize these obligations can 
expose the lawyer to:

professional ethical sanctions, and

a claim of breach of fiduciary duty which, in 
turn, can result in claim for a return of fees.  

 
 
 
 
 
 

More Poetry 

“It is impossible to say just what I mean! 
But as if a magic lantern threw the nerves in 
patterns on a screen: 
Would it have been worth while 
 If one, settling a pillow or throwing off a shawl, 
And turning toward the window, should say: 
                ‘That is not it at all, 
                That is not what I meant at all.’”
 

The Love Song of J. Alfred Prufrock
T.S. Eliot

 

MITIGATING THE RISK  

A written letter outlining the scope of work to be 
done, work not being done, and the need to seek 
independent counsel on conflicted issues is highly 
advisable.

Rule 1.2(c) provides:
 

(c) A lawyer may limit the scope of the 
representation if the limitation is reasonable under 
the circumstances and the client gives informed 
consent.
 
 
 
 
 
 

MITIGATING THE RISK  

Once a reservation of rights has issued, 
(1) always be aware of the contents of the reservation of 
rights letter and whether they change as the case 
progresses; and 

(2) clarify, in writing, with the insured/client that your 
engagement is limited to the direct defense of the case 
and issues involving insurance coverage must be 
addressed by independent counsel because if defense 
counsel provides such representation, it will invariably 
violate Rule 1.7(a)(2) or other such rules.
 
 

What to do When the Facts Arise 

Here is the unhappy truth: 
 

 There is no clear solution to each circumstance where 
the lawyer learns of facts that implicate coverage. 

 
There are simply too many competing interests, and no 

good resolution, for all situations. 
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What to do When the Facts Arise 

Existing duties include:

Need to maintain your fiduciary duties to 
the client,including the duty of loyalty;

Need to mitigate or avoid your client’s 
potential breach of the duty to cooperate;

  

What to do When the Facts Arise 

Need to fulfill your client’s duty to provide the 
insurer with information needed to make 
informed decisions regarding the defense but 
not provide information that can affect 
coverage.

 
 Only lawyers can pretend this is not oxymoronic. 

 
Here is where the suggestions of authors and 
the reality of practice and the Rules designed to 
ensure basic fairness all collide into uncertain 
chaos.  

 
 
 
 
 

What to do When the Facts Arise 

First suggestion: 
 
1)  Withdraw. 
 
Benefit:  Protects the lawyer. 
 
Problem: Hurts the client; tips off the savvy carrier, 
court and opposing counsel. 
 
Hardly benign. 
 
 
 
 
 
 
 

What to do When the Facts Arise 

Ok, this just proves that life is hard, the practice of 
law is hard, but so it goes if that is what the Rules 
require.

Given the scorched-earth character of this solution, 
I recommend that you always involve the wisdom 
of a lawyer, not your partner who also wants you 
to keep billing, and talk it over.

 
 
 
 
 
 
 

What to do When the Facts Arise 

Rule 1.6(b)(7)  was designed for this very purpose.  

It specifically allows a lawyer to consult with 
another lawyer, for purposes of guidance, to 
assure compliance with the Rules, and information 
disclosed under such circumstances is permitted 
and does not violate client confidences.

Use it. 
    

What to do When the Facts Arise 

Another approach has been provided by the 
Pennsylvania Bar Association in a 1997 opinion:

An attorney representing an insured need 
only inform the insurer of the information 
necessary to evaluate a claim.  

For example, assume an attorney represents 
an insured in a premises liability slip and 
fall.   
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What to do When the Facts Arise 

During the course of the representation, the 
attorney discovers that the subject property is a 
rental property, not a residential property as set 
forth in the policy.

Although this information may radically affect 
coverage, the attorney is prohibited from releasing 
this information to the insurer or any other third 
parties.   
 
 
 
 
 
 
 
 
 
 
 
 
 

What to do When the Facts Arise 

Pennsylvania suggests the lawyer simply inform 
the insurer of the nature of the injuries claimed by 
the plaintiff and the circumstances surrounding 
the incident.  

The insurer would have all the information 
necessary to evaluate the value and basis for the 
claim and the insured’s confidentiality would be 
protected.

 
 
 
 
 
 
 

What to do When the Facts Arise 

PA Bar Ass. Com. On Legal Ethics and Prof. Resp. 
Informal Op. No. 97-119, 1997 WL 816708 at *2 
(Oct. 7, 1997).
    

Rules for Mitigation of Risk 

1) Limit the scope of what you are going to do with a 
written letter.   

 
 In addition to bringing needed clarity, it reduces 
what you need to disclose in the first instance. 

 
2) Be aware of communications that gave rise to the 

policy issuance. 
 

  Get the application and know what is in it. 
 
 
 

Rules for Mitigation of Risk 

3) There are no “off-the-record” discussions with 
claims representatives.  This is NOT where you 
make them your friend.  Any such temptation is the 
first step in your suspension from the practice of 
law. 
 
4) Be careful how you characterize your client’s 
deposition candor. 

 
 
 
 
 
 

Rules for Mitigation of Risk 

5) Be careful disclosing when the insured first 
became aware of the claim (very important with 
claims-made policies). 

 
6) Be aware of intended conduct for obvious 

reasons. 
 
7) Be aware of just what is being insured and what is 

involved in the accident. 
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Rules for Mitigation of Risk 

8) Be aware of any communications your client may 
have already been involved in regarding negotiating 
the claim, particularly prior to tender. 
 
9) Be familiar with all policy exclusions. 

 

Special Issues.   

Declining limits. 
 
These policies have indemnity reduced by defense costs. 
 
Inherent conflict is thus created. 
 
They present particular challenges to defense lawyers on 

many levels but you must keep the insured aware of 
the status of these limits as they relate to exposure 
and chance of success. 

Special Issues.  

For more information on this very interesting and 
problematic area, see: 

 
Gregory S. Monroe, “Defense Within Limits: The 

Conflicts of ‘Wasting’ or ‘Cannibalizing’ 
Insurance Policies,” 62 Mont. L. Rev. 131, 
148-49 (2001).

 

Special Issues 

Excess exposure. 
 
The bane of everyone. 
 
Two cases every defense lawyer must know: 
 
Short v. Dairyland, 334 N.W.2d 384 (Minn. 1983), 

an insurer may defend a case, even where the 
exposure is clearly in excess of the policy 
limits, in the absence of clear liability.   

 
 
 

Special Issues

Northfield Ins. Co. v. St. Paul Surplus Lines Ins. Co., 
545 N.W.2d 57 (Minn. Ct. App. 1996) where the court 
took the extraordinary position that the Short v. 
Dairyland formula should be reevaluated in light of 
the fact that it is clearly an outlier when compared to 
the law in most states.  

Is Short and its “clear liability” requirement still 
good law?

Special Issues

Excess and uncovered claims issues and Miller v. 
Shugart settlements.

Defense counsel  ARE required to advise clients of 
when they are facing an excess or uncovered 
exposure.

It is best to involve independent counsel here 
because there will be negotiations that the carrier 
should do what it will argue is beyond its duties.
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Special Issues

It is a mistake to assume, however, that your duties 
are at an end in this regard if the client does NOT 
retain counsel. 
 
Recall it was defense counsel, in the original Miller v. 
Shugart case who did the consent judgment. 
 
You, too, may find yourself in that same situation 
having the same duties. 

Conclusion
The tripartite relationship is much discussed but 
not sufficiently understood. 

Conflicts of interest occur quickly and are often 
difficult to identify until the damage is done.

Information shared is hard to retrieve.  

Conclusion
The need to be circumspect and vigilant is 
continual.

Your client is not the insurer.

And sometimes, they are not even your friend.

Conclusion
“And all shall be well and
 All manner of thing shall be well
 When the tongues of flames are in-folded 
 Into the crowned knot of fire 
 And the fire and the rose are one.”

“The Little Gidding” the last of T. S. Eliot's Four 
Quartets.

Questions


